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Abstract

Regarding the administrative division,
Bosnia and Herzegovina (B&H) consists
of two entities - the Federation of Bos-
nia and Herzegovina and the Republika
Srpska and Br¢ko District. The territory
of Brcko was under arbitrage and was at-
tached neither to the Federation of B&H
nor to the Republika Srpska. By decis-
ion of the International Arbitrary Com-
mission, close to the end of 2000, Brcko
was put under administration of Bosnia
and Herzegovina, as the separate district.
Brcko District has its own multi-ethnical
government, Assembly, Executive Board,
jurisdiction and police forces.
According to the Constitution of the Fe-
deration of B&H the field of social pro-
tection is under the joint jurisdiction of
the Federation and the cantons. The Con-
stitution defines that the implementation
of social policies and establishing of so-
cial care services fall under the compe-
tence of the cantons. The Federation has
10 cantons with their own constitutions
and legal capacity to adopt laws, both in
the fields under their exclusive jurisdic-
tion, as well as in areas that are under
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joint jurisdiction of the Federation and
the cantons. In the Republika Srpska,
the area of social protection is regula-
ted by the Law on social protection of
the Republika Srpska, the Law on civi-
lian victims of war of Republika Srpska,
the Law on child protection of Republika
Srpska and the Law on the protection of
the family of the Republika Srpska, and
in the Brcko District by the Law of social
protection of Br¢ko District. Since B&H
has a highly decentralized governance
structure, it is not surprising that eligibi-
lity conditions for social assistance differ
between Entities, Districts and Cantons.
B&H and its entities have signed a num-
ber of international instruments, such as
the European Convention for the Protec-
tion of Human Rights and Fundamental
Freedoms, the European Social Char-
ter, the International Covenant on Civil
and Political Rights, the Convention on
the Rights of the Child and other, that
address the rights of persons with disa-
bilities and they constitute an integral
part of the B&H’s legislation and have
the legal force of the Constitutional pro-
visions.

B&H ratified the UN Convention on
the Rights of Persons with Disabilities
(CRPD) and the Optional Protocol in
March 2010 without making any reser-
vations or declarations'. By ratifying the
CRPD, B&H committed itself to the ap-
plication of its provisions throughout the
country and thus expressed its intention
to actively work for and contribute to
the improvement of the position of per-
sons with disabilities. The fact that the
CRPD has become an integral part of
the B&H legal system through this act
of ratification is particularly important.
For B&H the CRPD became effective on
11th April 2010. Although B&H, by si-
gning numerous international treaties,
adopted the philosophy of inclusion and
equal rights of persons with disabilities,
the state is unable to ensure equal partici-
pation of persons with disabilities. There
is no single definition of persons with
disabilities in Bosnia and Herzegovina.
Different concepts are used in different
areas (social, health care, pension insu-
rance, employment). In B&H there is no
comprehensive data on the structure of
persons with disabilities, but only data



on the number of persons with disabi-
lities who exercise some rights in cer-
tain systems. Although B&H is one of the
countries with the highest social protec-
tion expenditures, not only in the imme-
diate region but amongst most European
countries, unfortunately, the high levels
of spending do not translate into propor-
tionate results on the ground, as benefits
do not reach the poorest segments of the
population due to insufficient targeting.
Allocation of funds in the social protec-
tion sector is not fair and it is not based
on the needs but rather on the status and
area of residence of beneficiaries.

The social protection system in B&H -
legal and institutional framework
B&H has committed itself to the process
of joining the European Union to harmo-
nize domestic legislation with internatio-
nal conventions and European standards.
It ratified the European Social Charter,
which is one of the most important docu-
ments regulating the realization of social
rights within the European Union.

The Constitution of B&H, as the highest
legal and political document of the state,
does not define social protection as the
competence of its institutions. The so-
cial protection system is organized ac-
cording to the administrative division of
the state. That means that the field of so-
cial policy and social protection are under
the jurisdictions of the Federation and
the cantons, Republika Srpska and Brcko
District.

At the level of B&H, the Ministry of Civil
Affairs is responsible for coordinating
plans and for international agreements on
social security ratified by B&H, while the
Ministry of Human Rights and Refugees
is responsible for the rights of displaced
persons and returnees. The social pro-
tection system in the Federation of B&H
is organized through 10 cantons, which
are divided into 79 municipalities, while
the Republika Srpska is divided into 63
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municipalities. Bréko District is a sepa-
rate administrative unit.

The area of social protection in the Fede-
ration of B&H is regulated by the Law on
social protection and the Law of protec-
tion of civilian war victims and families
with children, supplemented by a specific
law of each of the 10 cantons?.

In the Republika Srpska, the area of so-
cial protection is regulated by the Law on
social protection of the Republika Srpska,
the Law on civilian victims of war, the
Law on child protection and the Law on
the protection of the family of the Repu-
blika Srpska, and in the Br¢ko District
by the Law of social protection of Brcko
District.

According to the information provided
by the Initiative and Civil Action in the
Federation of B&H?, the system of social
protection includes over 30 ministries and
institutions: the Ministry of Labor and
Social Policy of the Federation of B&H
and 10 cantonal ministries, the Ministry
of Veterans and Disabled Veterans of the
Defensive-Liberation War of the Federa-
tion of B&H, the Ministry of Displaced
Persons and refugees of the Federation of
B&H, Ministry of Health of the Federa-
tion of B&H and 10 Cantonal Ministries
of Health, Health Insurance and Reinsu-
rance Institute of the Federation of B&H
and 10 cantonal institutions/funds, Insti-
tute for Pension and Disability Insurance,
the Federal Employment Office and 10
cantonal employment offices.
According to the available data from the
Statistics Agency of B&H from 2016 4,
there are a total of 59 centers for social
work and 22 social welfare services in the
Federation of B&H, whereas in the Repu-
blika Srpska there are 36 social welfare
centers and 10 social welfare municipa-
lity services. There is no center for social
work in Brcko District, but only one sub-
section within the Department of Health.
According to the Federal Ministry of
Labor and Social Policy of 2014°, there

are 25 government institutions in the Fe-
deration of B&H: 3 institutions for the
care of persons with disabilities, 2 hou-
ses for social and health care of persons
with disabilities and other persons, 5 in-
stitutions for Care for children without
parental care, 9 institutions for the care
of elderly and infirm persons, 1 institu-
tion for the education of male children
and youth, 3 disciplinary centers for ju-
veniles and 2 therapeutic communities
with 31 users.

According to the Government of the Re-
publika Srpska, currently there are seven
founding institutions in the social pro-
tection system: the Center for children
and youth without parental care ,,Rada
Vranjesevi¢ Banja Luka, the Geronto-
logy center Banja Luka, the Home for
people with disabilities Prijedor, the Cen-
ter for persons with disabilities Visegrad,
the Elderly care home Prijedor, the El-
derly care home East Sarajevo and the
Center for children and youth with deve-
lopmental disabilities ,,Buduc¢nost® Der-
venta. The right to social protection is
defined by the Federal Law of Social Pro-
tection and includes: financial and other
material assistance, training for living
and working, accommodation in another
family, accommodation in social welfare
institutions, social and other professional
services, home care and home assistance.

Persons with disabilities in the social
systemin Ba&H

After the ratification of the CRPD, the
adoption of the ,,Disability Policy in Bos-
nia and Herzegovina“ and the entity stra-
tegic documents, in which organizations
of persons with disabilities participated
in the drafting process, the state has so
far made no more concrete steps to eli-
minate the discrimination that persons
with disabilities face in both entities. The
absence of a nationally agreed definition
of persons with disabilities in B&H still
leads to different concepts of disability



used in different areas (social, health care,
pension insurance, employment). In each
of these areas, under different conditions
and criteria, status is acquired and disa-
bility is defined. Hence, there are no uni-
fied criteria for acquiring the status of a
person with disability and being eligible
to respective services.

In B&H, the exact number of persons
with disabilities is still unknown. In the
Report on the Compliance of the Legisla-
tive and Institutional Framework in Bos-
nia and Herzegovina with the CRPD® with
recommendations for harmonization, it is
stated that, according to the 2013 census,
the total number of inhabitants in B&H is
3,791,622. 2,371,603 persons were recor-
ded in the Federation of B&H, 1,326,991
persons were registered in the Republika
Srpska and 93,028 persons were registe-
red in the Brcko District of B&H. The
same document seeks to reach at least the
indicative number of people with disabili-
ties in B&H, and starts from the assump-
tion of the World Health Organization
(WHO) that approx. 15% of the inhabi-
tants of a country live with a certain form
of disability, which further concludes that
in B&H there are about 569,000 persons
with disabilities (in the Republika Srpska
live around 199,000 persons with disabi-
lities, in the Federation there are about
356,000 and about 14,000 persons with
disabilities live in the Brcko District).
In B&H there is no comprehensive data
on the structure of persons with disabili-
ties. An assessment of the degree of disa-
bility in Bosnia and Herzegovina is done
unevenly and only on the basis of a medi-
cal model, without the application of the
International Classification of the Func-
tioning of the World Health Organization
(ICF). The ICF understands functioning
and disability as a dynamic interaction
between health conditions and contex-
tual factors, both personal and environ-
mental.” At the same time, the Preamble
to the CRPD acknowledges that disability
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is “an evolving concept”, but also stresses
that “disability results from the interac-
tion between persons with impairments
and attitudinal and environmental bar-
riers that hinder their full and effective
participation in society on an equal basis
with others”.® However, in B&H disabi-
lity is categorized by pecentage of physi-
cal and sensory damage certified by the
Institute of Medical Examination, and
not the functional ability and the ability
to interact with the society, as defined
by the CRPD. The Law on Basic Social
Protection, Protection of Civilian Victims
of War and of Families with Children in
the Federation of B&H provides for three
entitlements in the form of direct cash
benefits to persons with 90% disability
or more: a personal disability allowance,
an allowance for care and assistance by
another person and an orthopaedic sup-
plement. These entitlements are univer-
sal throughout the Federation and funded
from the Federal budget.

The Republika Srpska’s Law on Social
Protection stipulates an entitlement to an
allowance for assistance and care by ano-
ther person for those with severe physical
or sensory impairments, those with de-
velopmental disabilities related to more
serious and severe impairments, those
with multiple developmental disabilities
related to moderately serious and severe
intellectual disabilities, persons with au-
tism and persons with chronic intellectual
disabilities and no capacity for employ-
ment, with absolutely reduced mobility or
unable to meet their fundamental needs
without another person’s care and assis-
tance, with the provison that they must
be not be eligible for this entitlement on
any other legal basis or for accommoda-
tion in social care institutions.
Assessments undertaken by the OSCE
Mission to B&H in 2012 on the social
protection system in B&H? identified
two main concerns which focus on the
inadequate levels of social assistance be-

nefits currently provided to vulnerable
groups, and the ongoing discriminatory
practice of preferential treatment of war
veterans and related groups who enjoy
significantly higher levels of protection.
B&H spends 4 per cent of the annual
GDP on non-contributory assistance
schemes (making the country second only
to Croatia in social assistance spending
when compared to Eastern Europe, Cen-
tral Asia, and the average spending of
OECD countries). According to the World
Bank, these excessive budgetary alloca-
tions are so poorly targeted that a higher
share of social benefits reaches the ri-
cher segments of the population, while
the poorest 20 percent of the population
receives only about 17 per cent of total so-
cial transfers. The World Bank repeatedly
calls attention to the lack of financial sus-
tainability of the current system and the
burden it creates for entity budgets wi-
thout achieving protection for the most
vulnerable.'” The multi-layered practice
of inequality between the different ca-
tegories of beneficiaries remains one of
the most significant causes of concern.
There are two main lines along which
social protection is provided in unequal
ways: the area of residence and the sta-
tus-based versus needs-based determi-
nation of benefits. The most noticeable
instance of inequality in social assistance
is the disparity between the protections
afforded to disabled war veterans and per-
sons with disabilities (both physical and
mental) resulting from an accident, ill-
ness or existing since birth. The two ca-
tegories not only receive very different
benefits but also face very different situ-
ations with regard to eligibility criteria,
administration of social assistance and
the policy of the authorities with regard to
amendments and cuts. In the Federation
of B&H, persons with non-war related
disabilities receive benefites almost five
times lower than war veterans with the
same level of disability. Civilian victims



of war form a third category with diffe-
rent levels of assistance, more favoura-
ble than for non-war related disability but
less than disabled war veterans’ support.
In the Federation of B&H, a person with
nonwar related disability with 100 per
cent disability may receive a maximum
of BAM 396 monthly while a disabled
war veteran with the same level of disa-
bility may receive a maximum of BAM
1845 monthly. In the Republika Srpska,
the highest amount available to persons
with non-war related disability (with a se-
vere disability) is BAM 41 monthly, while
a disabled war veteran with the same de-
gree of disability may receive a total of
BAM 1825 monthly.

There are substantial discrepancies in the
eligibility criteria for different groups of
persons with disabilities. Since 2009, per-
sons with non-war related disabilities are
eligible for benefits only when they suf-
fer from 90 percent and more degree of
disability; this provision excludes per-
sons with a less severe disability from
any type of disability related support. In
contrast, civilian victims of war require
a 60 per cent degree of disability to be
eligible, while disabled war veterans re-
quire only 20 percent degree of disability
to be eligible. As such, a broad spectrum
of benefits available to persons with the
same degree of disability and the same
level of need are determined solely on the
individual’s status.

Since Bosnia and Herzegovina has a
highly decentralized governance struc-
ture, it is not surprising that eligibility
conditions for social assistance differ
between Entities, Districts and Cantons.
Along with differences in eligibility crite-
ria there are also differences in coverage,
targeting efficiency and benefit level re-
lated to the place of residence. Due to
the fragmentation of competencies and
responsibilities, permanent financial as-
sistance and family allowances differ si-
gnificantly between Federation of B&H
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Cantons and between Republika Srpska
and the Federation of B&H. For example,
the allowance for care and assistance by
another person for those whose disabili-
ties came about after their 65th year of
age is supposed to be covered under can-
tonal law, but has to date been provided
for only in Sarajevo and Tuzla Cantons
by legislative amendments."!

Generally, it can be said that the field
of social protection in Bosnia and Her-
zegovina has not been well resolved, it
does not even provide a minimum of so-
cial security for citizens, a social mini-
mum has not been determined even for
persons with disabilities and the issue
of support for persons with disabilities
is often considered as the provision of
classic social welfare benefits for sup-
porting persons with disabilities or their
families, rather than rights-related to their
disability.

Conclusions

Laws and other regulations in the field of
social protection are not aligned with the
CRPD. There is no uniform definition of
disability, and the one that exists in the
law does not comply with the definition
of disability in the CRPD. No social mi-
nimum has been defined, not even for the
persons with disabilities. The capacities
of the system for ensuring social secu-
rity do not match the needs, they are not
based on human rights and they do not
eliminate discrimination. B&H remains
one of the highest spending countries
in terms of social protection expenditu-
res, not only in the immediate region but
amongst most European countries. Un-
fortunately, the high levels of spending
do not translate into proportionate results
on the ground, as benefits do not reach
the poorest segments of the population
due to insufficient targeting. Allocation
of funds in the social protection is not
fair and it is not based on the needs but
rather on the status and area of residence.

Discrepancies in social protection, affor-
ded by the state, need to be justified in
terms of legitimacy, proportionality and
their effects. Entity governments should
engage in a comprehensive reform of the
system of social protection, eliminating
discriminatory practices in accordance
with human rights obligations. Therefore,
some of the measures necessary for ensu-
ring the human dignity and social protec-
tion of persons with disabilities and their
families include:

* Harmonization of the definition of disa-
bility with the definition of disability
under Article 1 of the CRPD;

* Definition of an adequate disability as-
sessment model according to internatio-
nal disability assessment standards (ICF);
* Harmonization of the laws governing
the rights of persons with disabilities
with the CRPD and ensurig that rights,
benefits and support are provided in ac-
cordance with the needs of each indivi-
dual, and not on the basis of the status,
cause and circumstances of the disability
occurrence (civilian victims of war, disa-
bled war veterans, people with non-war
disabilities);

» With regard to the constitutional system
of the Federation of B&H and huge pow-
ers given to the cantons, it is necessary
to define the framework for the rights of
persons with disabilities at the level of
the Federation of B&H for the rights of
the persons with disabilities exercised at
canton level. This would eliminate or at
least mitigate discrimination on the ter-
ritorial principle;

¢ Inclusion of persons with disabilities in
all social policy planning processes and
in developing and monitoring the realiza-
tion of social protection programs.
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